Legal Feature

Settlement Strategies for the

I. Introduction: Q. Why Settle
When You Can Take the Case to
Trial?

My father was atrial attorney, and for as
longas| canremember, | wanted to bejust
like him: atrial attorney. Once | knew |
had passed the bar and was, in fact, an
attorney, | began having fantasies about
the presscoverage of my many trial victo-
ries. | even had my outfit picked out for
when | madethe cover of California Law-
yer as the most fearsome woman trial
attorney in the state.

Now, ten yearslater, | haveyet totry a
jury case solo, and have only had a hand-
ful of solo bench trials and second chair
jury cases. How did this happen?

Apparently, my tenacity and aggressive
litigation style has paid off in away that
did not harmonize with my childhood
fantasies and has, in fact, kept me out of
the courtroom because | keep settling all
of my stinkin’ cases. And I’ m not giving
themaway. No, thesecasesaresettling for
fair, evenvery generousamounts, and my
clientsaretearfully grateful and satisfied.

Whilemy lack of actual jury trial expe-
riencerendersmefrustrated, and chomping
atthebittonoend, CaliforniaLawyer will
haveto wait, because there’ sno shamein
being good at the art of settling.

II. Hit ‘em Hard, Hit ‘em Early

A. Have Discovery Ready to Go Before
You Serve

There is a ten (10) day hold on written
discovery after service of the lawsuit on
any particular party.! Everybody knows
that you don’'t hear from an attorney for
defendants until the eve of their answer
due date and, even then, usually just to
request an extension of time to respond.

© Consumer Attorneys Of California

FEHA Plaintiff

By Christina Coleman

A diligent plaintiff can have their first
round of discovery ready to gofor service
directly on the probably-unrepresented
defendant on that tenth day following
service, evenifitisjust afirst set of form
interrogatories and employment form in-
terrogatories, and maybe a request for
production of documents.

Also having a “standardized” set of
requests for admission, accompanied by
Form Interrogatory No. 15.1, can be of
huge benefit. For the FEHA plaintiff, this
might include things like:

1. At thetime of Plaintiff’stermination,

Plaintiff was disabled.

2. Atthetimeof Plaintiff’stermination,
you perceived Plaintiff to be disabled.

3.Prior to Plaintiff’s termination, you
did not engagein theinteractive pro-
cess with Plaintiff.

4.You did not offer Plaintiff an accom-
modation for Plaintiff’s disability as
you perceived it.

5. Offering Plaintiff an accommodation
for Plaintiff’s disability as you per-
ceived it would not have caused you
undue hardship.

6. You refused to provideto Plaintiff the
accommaodations requested by Plain-
tiff for Plaintiff’s disability.

7.You discriminated against Plaintiff
based on Plaintiff’s disability (sex,
race, etc.).

8. Atthetimeof Plaintiff’stermination,
Plaintiff was performing Plaintiff’s
job duties satisfactorily.

Not only do you hit defendantsfast and
hard, but you actually givethem anincen-
tive to settle: early and heavy generation
of attorney’s fees! Defendants’ counsel
don’'tliketo settleearly becausethey want
to earn their fees while the gettin’s good.
Forcing them to respond to amountain of
discovery at the inception of this case
accomplishes that goal.

Christina Coleman is with Law
Offices of Lisa Maki in Los
|| Angeles.

Bl www.lisamaki.net

Additionally, sometimes a stubborn
defendant needs to see (and pay) a few
high attorney’s hills before it will con-
sider settlement, because the cost of de-
fending the action through trial isfar too
abstract anotion early on. Thisis not the
case when the cost of defenseis apparent
from the beginning.

B. Depositions, Early or Later?

Defendants will almost never make an
offer to settle the case until they have
deposedyour client ... soletthem! Infact,
the earlier the better. Aggressive defense
counsel will notice the plaintiff’s deposi-
tion right away, sometimes concurrently
with the defendant’s first appearance in
the case, so give up the plaintiff right
away. Don’'t argue, object, or withhold
plaintiff while you wait for defendant to
respond to your discovery. Chances are,
theearlier theplaintiff isdeposed, theless
prepared defendants' counsel will be to
takethat deposition, and they only get one
shot.?2 Moreover, if plaintiff’stime to re-
spond to defendant’ sfirst request for pro-
duction of documentsis not yet even due
by thetime plaintiff’ sdeposition istaken,
then plaintiff has a good argument that
defense counsel’ s standard “| reserve the
right to further depose the plaintiff after |
have received production of documents”
cannot be used to circumvent the “one
depositionrule’ becausedefendant set the
timeline for the discovery and the docu-
ments are not even due yet by defense
counsel’s own design.
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Further, if your client is going to be a
good witness, you want defendants to
know thisimmediately, because this will
also encourage a settlement offer.

But what about deposing the defen-
dants?Frequently, plaintiff’ scounsel will
walit until after asummary judgment mo-
tion is filed before deposing defendants,
inorder toraiseatriableissueof fact. This
approach makes sense for a number of
reasons, but how doesit affect settlement?

On the one hand, many defendants also
will not settle until they have made (and
hopefully lost) a summary judgment mo-
tion, in which case there's no reason to
deposedefendantsearly. Butif youget the
sense that defendants are very interested
in settling, deposing one or two key play-
ers early will help the process. (1) If the
defendant does not want to be deposed,
this could be a motivator because they
would rather settle than submit to adepo-
sition. (2) If you can really shake up the
decision-maker during their own deposi-
tion, the case will settle.

C. Fun with Depositions

Onceyou dodeposedefendants’ key play-
ers, makeit count! Thisisespecially true
if your mediation is approaching and you
need to give defendants an added incen-
tive to settle.

Oftentimeslawyerstorment themselves
over how to approach the deposition and
whether or not to cross-examine the wit-
ness. On the one hand, cross-examining
the witness hard and making them (and
their story) look ridiculous, is great for
purposes of settling cases. On the other
hand, attorneys often fear that this cross-
examination (1) showstheir cards before
trial, and (2) givesthewitnessan opportu-
nity to come up with a better explanation
or to “fix” their testimony at the time of
trial, or give a different answer (risking
impeachment, but sometimes better than
the alternative).

What lawyers often forget, however, is
that there is no reason to even give the
witness an opportunity to give better tes-
timony at trial. The deposition (video-
taped works best) of any withess who, at
thetimeof their deposition, wasaparty, or
was an officer, director, managing agent,
agent, designee, or even just a mere em-
ployee of a party, may be used at trial in
lieu of offering live testimony, even if the
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deponent is available to testify or will
later testify.® So if you can get some good
testimony of defendantsthat isharmful to
their case at their deposition, why not do
it? You can play the harmful portions
during your casein chief, and defendants
will not even have the opportunity to
address that harmful testimony until they
put on their own case. By that time, the
damage may beirreparable.

Some key depositionsto take prior to a
mediation might include: the human re-
sources director, the decision-maker be-
hind the termination or retaliatory con-
duct, the plaintiff’s supervisor (if differ-
ent than the decision-maker), and the al-
leged harasser/retaliator (if different than
the plaintiff’s supervisor or decision-
maker). These are the same witnesses the
defendantswill rely uponto defend them-
selves, so showcasing all thereasonswhy
defendants do not want to rely upon these
witnesses at trial can go far towards en-
couraging a settlement.

Ill. Mediations
A. Don’t Skimp on That Brief!

Y ouwant themediator onyour side, sothe
mediator must be persuaded. Don't just
set forth the facts that support your case.
Set forth defendants’ alleged factsand, if
possible, explaininyour brief why defen-
dants' story makes no sense or is not
worthy of belief. Bespecific! Citetodepo-
sition testimony if you can, or discovery
responses. Attach documents. Themedia-
tion brief can be confidential, so you will
not be showing your cards to opposing
counsel by doing this, but you are educat-
ing the mediator who is the only person
who will be in that room with defendants
and their counsel who can persuade them
why they need to pony up somereal cash.

Include the relevant law. Y ou probably
aready have it handy because you have
opposed defendants’ summary judgment
and had to educate the judge because de-
fendants did not set forth the correct legal
standard (suchasusingthe ADA definition
of “disability” instead of the far broader
FEHA definition of “disability”) and you
had to doit yourself. Not al mediatorsare
familiar with and/or understand thecurrent
state of the law in employment cases in
Cadlifornia, or even of FEHA itself. Give
the mediator thelaw, and apply your facts

toit; don’t just assumeyour mediator will
be able to do thisfor you.

Set forth your damageswith particular-
ity. If youwant credibility with your me-
diator, show them where your numbers
are coming from so you can justify your
sky-high opening demand that defendants
will balk at. For your FEHA plaintiff,
don't forget to include your attorney’s
fees and costs to date, because your pre-
vailing FEHA plaintiff will get them!*

Y our mediation brief should show the
mediator (1) that plaintiff will winat trial,
and (2) that youarealready ready for trial!
Evenif thecasedoesnot settle, noneof the
above will have been a waste of time. A
well-drafted mediation brief, with a full
exposition of the facts and law, can be
converted into your trial brief with mini-
mal effort later.

B. Walk Away and Do it Again

Maybe becauseyou suggested mediation,
or maybe becauseyou simply agreedtoit,
defendants may believe your participa-
tioninmediation meansyou aredesperate
to settle because you are afraid/unwilling
totakeyour casetotrial. Or maybedefen-
dants are 4till in denia that they face
significant liability and think the settle-
ment valueof your caseisevenlower than
their underestimated potential risk. What-
ever thereason, you are at mediation and
defendants refuse to offer an amount that
even covers the attorney’s fees and/or
costs to date. What do you do?

Leave! Y oudon’thavetostay any longer
than is productive, even if you are there
becauseyouwereorderedto mediation by
your judge. There is no minimum time
limit you need to spend to demonstrate
that you actually participatedingoodfaith.
If defendants’ settlement movementisnot,
in your opinion, in good faith, then give
notice of your intention to leave unless
you see a gesture of good faith that justi-
fies your continued participation. If in
response you don’t get that gesture, per-
haps in a calling of your supposed bluff,
then take your client and get out.

It snot over until it’ sover, and you can
mediateasecondtime, evenathirdtimeor
asmany times asit takes. But sometimes
sending the messagethat you arefar from
desperate to settle goes a long way to-
wards settling. Inevitably, the second
mediation will be far more productive.
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IV.998's in FEHA Cases

A. To Serve or Not to Serve, That Is the
Question

Most FEHA plaintiff attorneys regard a
998 offer as a defendants’ tool, not a
plaintiff’s tool. While this is most typi-
cally the case, there is no reason the 998
offer cannot be a plaintiff’s tool also.
True, a FEHA plaintiff does not need to
rely upon adefendants’ unreasonable re-
jection of a 998 offer to get expert fees,®
like most non-FEHA plaintiffs. In FEHA
cases, expert witness fees have express
statutory authority.® So is there still a
reason to doit? Sure, if you want to settle
the case.

The redlity is, it can be exceedingly
difficultfor adefendantinaFEHA caseto
beat a plaintiff’s reasonable 998 offer if
any liability is found for the simple fact
that FEHA provides for statutory
attorney’s fees recoverable as costs and
expert fees. Thus, if a FEHA plaintiff is
awarded even nominal damages, say
$1,000, but ends up being entitled to
attorney’ sfeesand costs of $100,000, the
number to beat is $101,000, not $1,000.
Further, there is a significant difference
between a plaintiff’s 998 offer, and a
defendant’ s 998 offer. With respect to a
defendant’ s 998 offer, when determining
whether or not the plaintiff obtained a
more favorable judgment, only pre-offer
attorney’ s fees and costs are included.”

Instark contrast, indeterminingwhether
adefendant hasobtained amorefavorable
judgment thanaplaintiff’ soffer, both pre-
and post-offer attorney’s fees and costs
areincluded.® Thisistrue even if the 998
offer itself contains an express waiver of
costs or is silent thereto.® This means a
FEHA plaintiff’s 998 offer can signifi-
cantly exceed the amount of actual dam-
ages, and even the actual amount of
attorney’s fees incurred to date, even if
made early on in the case.

B. Responding to a Defendant’s 998
Offer, If At All

As stated above, adefendant’ s 998 offer,
andwhat ittakestobeat it, isdifferent than
aplaintiff’s 998 offer. A defendant’s 998
offer, to be reasonable, must necessarily
take into account not just the FEHA
plaintiff’ sdamages, but alsotheplaintiff’s
attorney’ sfeesand costs as of the making
of the offer, because these pre-offer fees
and costs are added to the ultimate judg-
ment when determining whether or not a
plaintiff has beaten a defendant’ s 998 of -
fer. Despitethis, defendant’ sfrequently
send low-ball 998 offers that reflect only
their own self-serving underestimation of
the plaintiff’s damages, with nothing in-
cluded for attorney’ s fees and costs.

A 988 offer not madeingoodfaithisnot
valid.®* “Whether a section 998 offer is
reasonable must be determined by look-
ing at circumstances when the offer was

made. [Citations.] To be in good faith,
theremust be somereasonabl e prospect of
acceptance.”*? But how can a defendant
making a 998 offer fully consider the
existing circumstances to determine
whether their offer is or is not in good
faith? Tell defendant yourself!

When you receive a 998 offer, the first
thing the plaintiff’s attorney should do is
generateabill for feesand costs as of that
date. These are the amounts (give or take
someamountsof costsonyour bill that are
not statutorily-authorized) that will be
added to your ultimate jury verdict for
purposesof determiningwhether you beat
the 998 offer. If your fees and/or costs
exceed the amount of defendant’s offer,
al you need isto obtain prevailing party
status (an award of $1.00) to beat the 998
offer. Why keep this news to yourself? |
recently wasin such aposition and sent a
letter to defendants’ counsel stating:

We received Defendants’ Offer to
Compromisepursuant to Codeof Civil
Procedure section 998. While we ap-
preciate the interest in settling this
case, we consider the offer to bein bad
faith for several reasons.

First, the purpose of Section 998 is
to encourage settlement by providing
a strong financial disincentive to a
party who failsto accept areasonable
offer. Bank of San Pedro v. Superior
Court (1992) 3 Cal.4th 797, 804,
Hurlbut v. Sonora Community Hospi-
tal (1989) 207 Cal.App.3d 388, 408

RE

EXPERT WITNESS

EVALUATE ALL ISSUES OF INDUSTRY STANDARDS OF CARE IN:

AIL INDUSTRY

*SUPERMARKETS
*RESTAURANTS
*SPECIALTY STORES

*Slip/Trip and Fall
*ADA Compliance
*Food Handling Procedures
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* FAST FOOD OPERATIONS
* CONVENIENCE STORES

INDUSTRY STANDARDS ISSUES INCLUDE:

* HOME IMPROVEMENT CENTERS
* WAREHOUSE STORES
* SMALL BUSINESS OPERATIONS

www.balian-and-associates.com (818) 702-0025

* Floor Care & Maintenance Procedures
* Merchandising Procedures
* Internal Operation Procedures

Alex J. Balian, MBA

* Store Security
* Loss Prevention
* Wrongful Termination

Plaintiff's Expert - Ortega vs. K-Mart
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[the statute’ s purposeisto “punish[] a
party who failsto accept areasonable
offer from the other party”]. Funda-
mentally, then, the “financial incen-
tive” afforded by Section 998 requires
the offeror to “make [a] reasonable
settlement offer.” Bank of San Pedro,
supra, 3 Cal.4th at 804.

In acaselike this, where attorney’s
fees are recoverable pursuant to stat-
ute, they must be taken into account
when determining whether or not an
offer was or was not reasonable be-
causepre-offer feesand cost are added
to thejury award or judgment for pur-
poses of determining whether or not
the plaintiff has obtained a “more fa-
vorable judgment.” Code Civ. Proc.
§998(c); Wilson v. Safeway Stores,
Inc. (1997) 52 Cal.App.4th 267, 270,
273-274 [affirmed pre-offer fees and
costs are added to verdict when deter-
miningwhether therehasbeen“amore
favorablejudgment” for plaintiff than
the defendant’ s 998 offer].

Second, Plaintiff’'s pre-offer
attorney’s fees are just over
$124,000.00, and his pre-offer costs
are just over $19,700.00.

Third, thismeansPlaintiff need only
obtain $1.00 asanominal judgment to
obtain prevailing party status and beat
Defendants’ $40,000.00 998 offer. In-
deed, the only thing that could cause
Plaintiff to not beat the 998 Offer isif
there was a complete defense verdict,
which Plaintiff is confident is highly
unlikely.

We strongly recommend that De-
fendants make, and Plaintiff would
consider in good faith, a reasonable
998 Offer (or other settlement offer)
that realistically evaluates and pro-
vides for the full liability defendants
faceat trial, and which doesnotignore
realistic components of Plaintiff’spo-
tential recovery, suchascostsand statu-
tory attorney’ s fees.

Ultimately, whether not a 998 offer is
deemedto havebeenmadein“goodfaith”
is at the discretion of the trial court,*®
although attaching your letter containing
theabovedisclosureof thecurrent state of
affairstoyour motion challengingwhether
the offer was made in “good faith” can
only help your cause.

And whilethere are cases that say that
wheretheofferor obtainsajudgment more
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favorablethanitsoffer, thejudgment con-
stitutes primafacie evidence showing the
offer was reasonable,* thisis not always
thecase. Indeed, therequisite” goodfaith”
element may be found lacking when the
defendant’ soffer isso disproportionateto
the plaintiff’s demand, that there is no
“realistic” chanceit would be accepted.®

If the 998 offer, whether made in good
faith or not, is simply unacceptable, it
need not be rejected, but can simply be
ignored sinceit expiresafter 30 days, or at
the latest, on the first day of trial .26

If the 998 offer appears to be in good
faith, and plaintiff wishes to accept, be
sure to properly accept, e.g., accept in
writing and do not include any additional
terms such that the “acceptance” is actu-
ally acounter-offer.t”

C. Where Offer Is Silent as to Fees and
Costs

When determining whether to accept a
defendant’ s998 offer, obviously feesand
costs are a consideration. So what hap-
pens when the defendant’s 998 offer is
silent as to fees and/or costs? They are
excluded from the offer, and a plaintiff
who accepts the 998 offer silent to fees
and/or costsmay pursuethem post-accep-
tance.

The undisputed ruleisthat a party who
accepts an offer of compromise under
Section 998 may recover costs after judg-
ment wherethe compromiseoffer issilent
on costs.*® This same thing applieswhere
the compromise offer is silent on fees,*®
and applies even if the offeror intended
such costs and feesto beincluded.?® And,
under current law, it is still true even
though the 998 offer calls for a dismissal
with prejudice, rather than entry of judg-
ment against defendant (thus, conferring
prevailing party status on the plaintiff).

Thus, if aFEHA plaintiff receivesa998
offer that is silent as to fees or costs, the
plaintiff can accept the 998 offer, and then
fileamemorandum of costsand amotion
for attorney’ sfeesfor their recovery. Ex-
pect afight (no doubt because at | east one
court hascalled such an obviousomission
of such simple language as “each side to
bear itsown attorney feesand costs’ from
a998offer as" malpractice” ), but thereis
quiteliterally zerocaselaw supportingthe
positionthat 2998 offer silent astofeesor
costs prohibits their recovery.

So what about the plaintiff drafting a
998 offer — should the offer include or
exclude attorney’s fees and/or costs? As
with adefendant’ s 998 offer, aplaintiff’s
998 offer that is silent as to fees and/or
costs does not prohibit the plaintiff from,
after defendant accepts, moving to re-
cover its attorney’s fees and costs.Z? A
careless defendant might not notice the
omission, accept the offer, and then be
liable for attorney’s fees and costs well
beyond theamount thedefendant believed
it was agreeing to pay by accepting the
998 offer.

Ontheother hand, an offer that includes
attorney’s fees and costs, or agrees to
waive them as part of the offer (which
doesnot ater theproper inclusion of these
elements for purposes of determining
whether a defendant obtained a more fa-
vorable judgment?), is more likely to be
accepted, because the typical defense at-
torney would notice the omission and un-
derstand itsconseguences. Rather thantry
to pull a “fast one” and hope you are
dealing with a negligent attorney, a
plaintiff’ s998 offer could expressly point
out that attorney’s fees and costs are not
included, with the offer expressly includ-
ing language that these amounts are to be
determined by the judge pursuant to the
ordinary memorandum of costs and mo-
tion for attorney’s fees procedures. For
the defendant who would like to limit
their exposure and who iswilling to roll
the dice on attorney’ sfees and costs, this
is an appealing option.

V. Conclusion: Because It's Not
About You

So, back to the original question: Why
settle when you can take the caseto trial ?
Think of the money! Think of the glory!
Think of your client!

At the end of the day, we all know that
if adefendant isactually willing to pursue
reasonable settlement negotiations, it is
better for the client to accept areasonable
settlement. Thisis especially true for the
FEHA plaintiff who has been riding the
emotional rollercoaster sincelong before
you were even retained.

Nearly every time| settle acase, | feel
a twinge of resentment that yet another
client hasprevented mefromrealizingmy
destiny of being theworld’ sgreatest trial
attorney by again depriving me of my day
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in court. Then, my client sends me the
little scales of justice clock asathank you
gift which | keep on my desk, accompa-
nied by athank you card telling me how
gooditfeelstobeabletomoveonwith her
life and how she could not be more grate-
ful or happier with her result, and | remind
myself: it’s not about me. And once | do
that, my twinge of resentment isreplaced
by an overwhel ming sense of satisfaction
that | havedoneagood thing for my client.

... But California Lawyer hasn’t heard
the last of me yet! |

1 Code Civ. Proc. 88 2030.020(b),
2031.020(b), 2033.020(b). Careful! The
day service is deemed complete depends
on the manner of service. See, Code Civ.
Proc. § 415.10, et seq.

2 Code Civ. Proc. § 2025.610(a).
3 Code Civ. Proc. § 2025.620(b).

4 CaliforniaGov. Code section 12965(b) pro-
vides that, in actions brought pursuant to
the FEHA, “the court, in its discretion may
award to the prevailing party reasonable
attorney fees and costs ....” Although Sec-
tion 12965(b) is phrased in terms of the
court’s“discretion” to award fees, the case
law interpreting the statute has made clear
that, “a prevailing Plaintiff ‘should ordi-
narily recover an attorney’s fee unless spe-
cia circumstances would render such an
award unjust.”” (Stephens v. Coldwell
Banker Commercial (1988) 199 Cal.App.3d
1394, 1405.)

5 Code Civ. Proc. § 998(d).

6 InDavisv. KGO-T.V, Inc. (1998) 17 Cal .4th
436, the Supreme Court struck expert fees
fromaprevailing FEHA plaintiff’scost hill,
primarily based on thefact that Government
code section 12965(b) did not specifically
authorize recovery of expert fees. (Id. at
440.) In what appears to be a direct re-
sponse to Davis v. KGO-T.V,, Inc., in the
Civil RightsAmendments of 1999, the Leg-
islature made its intentions clear and
amended Section 12965(b) to expressly
authorize the recovery of expert fees. (See,
1999 Cal. Legis. Serv. Ch. 591 (A.B. 1670)
(West), Stats. 1999, c. 591 (A.B.1670) (at
pp. 3 and 33).) Now, Section 12965(b)
states: “the court, in its discretion, may
award to the prevailing party reasonable
attorney’s fees and costs, including expert
witness fees, ...” (emphasis added). (See
also Bouman v. Block (9th Cir. 1991) 940
F.2d 1211, cert. denied, 112 S.Ct. 640, 502
U.S. 1005 [expert witness fees could not
be awarded as costs to Title VII plaintiff
under § 1988, but could be supported un-
der California FEHA].)

7 Code Civ. Proc. § 998(c). See, Sallman v.
Bell (1991) 235 Cal.App.3d 740, 747-748
[to determine whether the plaintiff obtained
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ajudgment more favorablethan defendant’s
offer, preoffer costs are added to the award
of damages, and post-offer costs are ex-
cluded].

Sallman v. Bell, supra, 235 Cal.App.3d at
748 [“both pre- and post-offer costs should
be added to the verdict to determine the
amount of the judgment” because “[i]n this
case it is the defendant who has impeded
the statutory purpose by rejecting the of-
fer, thusallowing the plaintiff toincur post-
offer costs’]; Code Civ. Proc. § 998(d).

Hoch v. Allied-Signal, Inc. (1994) 24
Cal.App.4th 48, 68-69; Sallman v. Bell,
supra, 235 Cal.App.3d at 747-750.

Code Civ. Proc. § 998(c); see, Sallman v.
Bell, supra, 235 Cal.App.3d at 747-748.

Jonesv. Dumrichob (1998) 63 Cal.App.4th
1258, 1262-1263.

Hartline v. Kaiser Foundation Hospitals
(2005) 132 Cal.App.4th 458, 471 (internal
citations and quotations omitted); Elrod v.
Oregon Cummins Diesel, Inc. (1987) 195
Cal.App.3d 692, 698.

Elrod v. Oregon Cummins Diesel, Inc.
(1987) 195 Cal.App.3d 692, 700.

See, Hartline v. Kaiser Foundation Hospi-
tals, supra, 132 Cal.App.4th at 471;
Santantonio v. Westinghouse Broadcasting
Co. (1994) 25 Cal.App.4th 102, 117.

Pineda v. Los Angeles Turf Club, Inc.
(1980) 112 Cal.App.3d 53, 62-63 [“good
faith” element wasfound to belacking even
after the defendant obtained a defense ver-
dict, when its 998 offer of $2,500 was so
disproportionate to plaintiff’s demand of
$10,000,000 that it was unreasonable to
expect that it would be accepted].

Code Civ. Proc. § 998(b)(2).

Code Civ. Proc. § 998(b) [acceptance must
beinwriting and signed by counsel for the
accepting party]. See, e.g., Bias v. Wright
(2002) 103 Cal.App.4th 811, 820 [the pur-
ported acceptance of a 998 offer silent on
costs simply adding the language “each
party to bear their own respective costs’
was determined to be a counter-offer, not a
valid acceptance].

Folsom v. Butte County Assn. of Govern-
ments (1982) 32 Cal.3d 668, 676 [specifi-
cally denied the defendant’s motion to
strike costs, holding that the unqualified ac-
ceptance by plaintiffs of the defendant’s
998 offer for settlement stating the sums
offered were in “full compromise settle-
ment” of plaintiffs’ claimsbut made no spe-
cific mention of costs, did not preclude
plaintiffs from recovering for their costs],
relying upon Rappenecker v. Sea-Land Ser-
vice, Inc. (1979) 93 Cal.App.3d 256 [held,
the unqualified acceptance by plaintiffs of
the defendant’s 998 offer for compromise
settlement, which stated that the sums of-
fered werein “full compromise settlement”

of plaintiffs' claims, did not preclude plain-
tiffs from recovering for their costs, deny-
ing defendant’s motion to strike costs].

19 Ritzenthaler v. Fireside Thrift Co. (2001)
93 Cal.App.4th 986, 991 [held, that plain-
tiffs, by accepting defendant’s 998 offer to
compromise“infinal settlement of all dam-
ages and injunctive claims” plaintiffs were
asserting in the action, though offer spe-
cifically encompassed all damages and in-
junctive claims asserted by plaintiffs, it
omitted any mention of any claim for at-
torney fees plaintiffs might have and, thus,
attorney fees were not within the scope of
the proposed compromise agreement].

20 pazderka v. Caballeros Dimas Alang, Inc.
(1998) 62 Cal.App.4th 658, 670 [“an agree-
ment silent as to costs and fees does not
create abar to either a cost bill or amotion
for attorneys’ fees’ (internal quotes and
citation omitted)].

2L On-Line Power, Inc. v. Mazur (2007) 149
Cal.App.4th 1079, 1084-1085 [acceptance
of offer “to settle and compromise” cross-
complaint for a total payment of $25,000
“as full and complete resolution of all of
the claims raised by the Cross-Complaint
to be dismissed with prejudice” could not
reasonably beinterpreted to exclude recov-
ery of attorney’s fees and costs, and the
prevailing party was entitled to seek them],
applying the principles of Rappenecker and
Ritzenthaler to 998 offers calling for dis-
missal, rather than entry of judgment. Note:
the issue of “prevailing party” status for
purposes of awarding attorney’s fees was
ordered to be determined upon remand be-
cause “both parties achieved a status that
Code of Civil Procedure section 1032 de-
fines as a prevailing party” (one got a net
monetary recovery and the other got a dis-
missal with prejudice). (Id. at 1087.) Ex-
pect to see this issue rear its ugly head
within the next few years.

22 pazderka v. Caballeros Dimas Alang, Inc.,
supra, 62 Cal.App.4th at 672 [denied re-
lief under Code of Civil Procedure section
473, characterizing the attorney’sfailureto
specifically mention attorney’s fees and
costs in the 998 offer as malpractice con-
firming relief under Section 437 “was not
intended to permit attorneys to escape the
consequences of their professional short-
comings or to insulate them from mal prac-
tice claims’].

23 See, Hoch v. Allied-Signal, Inc., supra, 24
Cal.App.4th at 69 [impliedly agreeing with
the defendant’s argument that its accep-
tance of the plaintiff’s 998 offer without
an express cost waiver would not have pre-
cluded the plaintiff from seeking statutory
costs under Code of Civil Procedure sec-
tion 1032, citing to Rappenecker v. Sea-
Land Service, Inc., supra].

% Hoch v. Allied-Signal, Inc., supra, 24
Cal.App.4th at 68-69; Sallman v. Bell, su-
pra, 235 Cal.App.3d at 747-750.
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